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RULES  AND  REGULATIONS 


Title  40 — Protection  of  Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 
SUBCHAPTER  D — GRANTS 

PART  35— STATE  AND  LOCAL 
ASSISTANCE 

Subpart  E — Grants  for  Construction  of 

Treatment  Works,  Federal  Water  Pollu¬ 
tion  Control  Act  Amendments  of  1972 

User  Charges  and  Industrial  Cost 
Recovery 

Notice  is  hereby  given  that  the  En¬ 
vironmental  Protection  Agency  is 
amending  Part  35  of  Title  40  to  include 
regulations  for  user  charge  systems  and 
industrial  cost  recovery,  pursuant  to  sec¬ 
tion  204(b)  of  the  Federal  Water  Pollu¬ 
tion  Control  Act  Amendments  of  1972. 

The  regulations  require  that  a  system 
of  user  charges  be  adopted  by  all  appli¬ 
cants  for  treatment  works  construction 
grants.  User  charges  are  payments  to  a 
grantee  by  recipients  of  waste  treatment 
services  to  offset  the  cost  of  operation 
and  maintenance  of  treatment  works 
provided  by  the  applicant.  User  charge 
systems  are  intended  to  enable  the 
grantee  to  be  financially  self-sufficient 
with  respect  to  operation  and  mainte¬ 
nance  of  treatment  works. 

The  regulations  also  require  that  all 
grantees  recover  from  industrial  users 
that  portion  of  the  grant  amount  allo¬ 
cable  to  the  treatment  of  wastes  from 
such  users.  An  industrial  user’s  share  is 
to  be  based  on  all  factors  which  signifi¬ 
cantly  influence  the  cost  of  the  treatment 
works,  including  strength,  volume,  and 
flow  characteristics. 

The  Act  provides  that  a  grantee  may 
retain  an  amount  of  the  revenues  re¬ 
covered  from  industry  equal  to  (1)  the 
amount  of  the  non-Federal  cost  of  the 
project  paid  by  the  grantee,  plus  (2)  the 
amount  necessary  for  future  reconstruc¬ 
tion  and  expansion  of  the  project.  The 
total  amount  retained,  however,  cannot 
exceed  50  percent  of  the  amount  re¬ 
covered. 

In  the  development  of  the  regulations, 
it  was  determined  that  the  50  percent 
limitation  would  be  applicable  except 
at  an  amount  for  reconstruction  and  ex¬ 
pansion  which  would  not  be  sufficient  to 
expand  and  reconstruct  the  treatment 
works.  Therefore,  in  the  interest  of  min¬ 
imizing  paper  work  pursuant  to  section 
101(f)  of  the  Act,  the  regulations  per¬ 
mit  a  grantee  to  retain  50  percent  of  the 
amounts  recovered  in  all  cases.  The  re¬ 
mainder,  together  with  any  interest 
earned  thereon,  must  be  returned  to  the 
U.S.  Treasury. 

On  May  22,  1973,  notice  of  this  pro¬ 
posed  rulemaking  was  published  in  the 
Federal  Register  (38  FR  13524) .  Written 
comments  were  invited  and  received 
from  interested  parties  and  are  on  file 
with  the  Environmental  Protection 
Agency.  The  Agency  has  carefully  con¬ 
sidered  all  submitted  comments.  Certain 
of  these  comments  have  been  adopted 
or  substantially  satisfied  by  editorial 
changes  in,  deletions  from,  or  additions 
to  the  regulations.  The  major  comments 


received  and  principal  changes  made  in 
the  regulations  are  discussed  below: 

a.  Many  comments  were  made  to  the 
effect  that  existing  industrial  users 
should  be  exempt  from  cost  recovery  if 
a  treatment  works  is  expanded  to  ac¬ 
commodate  new  industries.  No  change 
was  made  in  the  regulations  because  it  is 
the  intent  of  the  statute  that  all  indus¬ 
trial  users  of  a  treatment  works,  for 
which  a  grant  is  made,  must  share  in 
repaying  the  Federal  contribution. 

b.  Several  comments  suggested  that 
the  definition  of  an  industrial  user  was 
too  broad  (See  §  35.905-19),  especially 
with  regard  to  Division  I — Services.  The 
intent  of  including  Division  I  was  to  en¬ 
sure  that  industries  contributing  signif¬ 
icant  quantities  of  process  wastes  would 
be  subject  to  cost  recovery  when  appro¬ 
priate.  Industries  included  in  Division  I 
which  discharge  primarily  domestic-type 
wastes  are  specifically  excluded  from  the 
cost  recovery  requirements. 

c.  Several  comments  indicated  that 
the  definition  of  Recovery  Period  was  too 
restrictive  (see  §  35.905-20) .  In  accord¬ 
ance  with  those  comments,  the  section 
was  revised  to  allow  an  applicant  to 
commence  its  cost  recovery  program  prior 
to  the  beginning  of  operation  of  a  treat¬ 
ment  works. 

d.  Section  35.905-22,  User  charge ,  was 
interpreted  by  many  responders  to  pro¬ 
hibit  a  grantee  from  including  debt  serv¬ 
ice  or  other  local  charges  in  its  billings  to 
users  of  the  wastewater  treatment  sys¬ 
tem.  Such  a  prohibition  was  not  in¬ 
tended.  The  terms  “user  charges”  and  in¬ 
dustrial  cost  recovery  in  the  regulations 
refer  to  specific  requirements  of  the  Act 
and  must  be  included  in  the  charges 
made  by  treatment  authorities  for  waste- 
water  collection  and  treatment.  Other 
charges,  such  as  payments  for  local  debt 
service  for  previous  construction  and 
debt  service  for  the  local  share  of  the 
treatment  works,  are  not  precluded  by 
the  Federal  requirements  and  may  be  in¬ 
cluded  in  bills  to  users.  To  clarify  this 
section,  and  remove  doubt  over  any  possi¬ 
ble  preclusion,  the  sentence  “User 
charges  do  not  include  construction 
costs”  was  removed. 

e.  Many  comments  indicated  that  it 
was  not  clear  that  domestic  users  were 
subject  to  the  user  charge  requirements. 
User  charges  must  be  paid  by  all  recipi¬ 
ents  of  wastewater  collection  and  treat¬ 
ment  services  including  domestic  users, 
other  non-industrial  users,  and  indus¬ 
trial  users.  In  order  to  provide  clarity, 
this  section  was  divided  into  two  parts: 
§  35.925-11,  user  charges,  and  §  35.925- 
12,  industrial  cost  recovery. 

f.  Several  comments  requested  clari¬ 
fication  of  the  length  of  the  commitment 
period  for  industry  (See  §  35.925-12). 
The  letter  of  intent  is  required  to  ensure 
that  industries  will  use  the  treatment 
works  when  operation  begins  and  that 
the  period  of  use  will  be  considered  in 
plant  design.  In  the  event  an  industry 
discontinues  use  of  the  treatment  works 
in  the  future,  its  payments  for  cost  re¬ 
covery  and  user  charges  would  cease  and 
the  capacity  formerly  used  by  such  In¬ 


dustry  would  be  available  for  increases 
in  loading  from  existing  users,  or  for  new 
industrial  users  who  would  assume  their 
proportionate  share  of  the  capital  costs 
during  the  remaining  portion  of  the  re¬ 
covery  period. 

g.  Section  35.925-15,  Treatment  of  in¬ 
dustrial  toastes,  was  partially  revised  for 
clarity  of  language. 

h.  Many  responders  interpreted  §  35.- 
925-14,  Federal  activities,  to  mean  that 
Federal  installation  were  to  be  excluded 
from  user  chargesTIt  was  not  intended 
to  exclude  Federal  installations  from  the 
user  charge  requirements.  All  users — 
industrial,  commercial,  institutional,  do¬ 
mestic,  and  governmental — must  pay  the 
costs  of  operation  and  maintenance  of 
treatment  works. 

The  industrial  cost  recovery  provi¬ 
sions  of  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972  are 
general  conditions  for  grants  made 
under  this  subpart.  In  consequence,  the 
section  entitled  Federal  Activities  (and 
which  dealt  with  these  provisions)  has 
been  deleted  from  these  regulations,  and 
will  be  published  with  the  final  construc¬ 
tion  grant  regulations. 

i.  Section  35.925-17  was  corrected  to 
conform  with  §  35.928-2. 

j.  The  following  changes  were  made 
to  §  35.928-1,  Recovered  amounts: 

(1)  “Service  life”  was  changed  to 
“Useful  life.” 

(2)  Section  35.928-1  (f)  was  modified 
for  clarity. 

Certain  other  suggested  changes  could 
not  be  made  because,  in  the  Administra¬ 
tor’s  judgment,  they  would  have  made 
these  regulations  inconsistent  with  the 
language  and  intent  of  the  statute. 

k.  A  large  number  of  comments  were 
received  concerning  a  grantee’s  use  of  re¬ 
tained  funds  recovered  from  industry 
(§  35.928-2). 

Pursuant  to  the  authority  of  the  Ad¬ 
ministrator  under  section  204(b)  (3)  to 
determine  the  portion  of  retained 
amounts  which  is  necessary  for  future 
expansion  and  reconstruction  of  treat¬ 
ment  works,  the  regulations  state  that 
80  percent  of  the  retained  amounts,  to¬ 
gether  with  any  interest  earned  thereon, 
shall  be  used  solely  for  eligible  costs  of 
reconstruction  and  expansion  of  treat¬ 
ment  works  associated  with  the  project 
and  necessary  to  meet  the  intent  of  the 
Act.  The  remainder  of  retained  amounts 
may  be  used  as  the  grantee  sees  fit. 

It  was  determined  to  distribute  the  re¬ 
tained  amounts  in  this  manner  because 
the  80/20  percent  split  between  trust 
funds  and  discretionary  funds  bears  a 
reasonable  relationship  to  the  Federal 
share  of  a  project  for  future  expansion 
and  reconstruction.  That  is,  the  total 
amount  necessary  for  reconstruction  and 
expansion  of  the  project  would  be,  at  a 
minimum,  100  percent  of  the  eligible 
costs  of  the  project  and  the  non-Federal 
share  would  be  25  percent  of  the  eligible 
project  costs.  Thus  the  ratio  between  the 
minimum  amount  necessary  for  recon¬ 
struction  and  expansion  and  the  local 
amount  for  both  reconstruction  and  ex¬ 
pansion  and  the  non-Federal  share  of 
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the  project  would  be  (100)  (100) /(100 
plus  25)  =80  percent.  Since  the  amount 
retained  will  be  less  than  the  full  amount 
necessary  for  future  reconstruction  and 
expansion  plus  the  non-Federal  share, 
the  amount  retained  for  future  recon¬ 
struction  and  expansion  will  bear  the 
same  ratio  to  the  amount  attributable  to 
the  non-Federal  share  as  if  the  full 
amount  for  both  purposes  were  avail¬ 
able.  This  appears  to  be  the  most  equi¬ 
table  manner  of  distributing  the  retained 
funds. 

l.  Comments  were  received  objecting  to 
the  requirement  that  quantity  discounts 
not  be  given  to  large  volume  users  (See 
Appendix — (h).  Other  Considerations). 
No  change  was  made  in  the  regulations 
because  savings  resulting  from  economies 
of  scale  should  be  shared  by  all  users. 
However,  costs  for  services,  such  as  meter 
reading  and  billing  that  are  not  a  func¬ 
tion  of  the  extent  of  use  of  the  treatment 
works,  could  be  the  same  for  all  users, 
with  the  remaining  costs  apportioned  on 
the  basis  of  flow  and  wastewater  charac¬ 
teristics. 

m.  Questions  were  raised  concerning 
how  the  costs  for  stormwater  treatment, 
correction  of  combined  sewer  overflows, 
and  infiltration  correction  or  treatment 
will  be  apportioned  to  users  of  the  treat¬ 
ment  works.  These  situations  will  be 
handled  by  guidance  to  the  States  in  ac¬ 
cordance  with  the  principles  outlined  in 
the  Act  and  these  regulations. 

Because  of  the  statutory  mandate  that 
all  grants  awarded  after  March  1,  1973, 
shall  be  subject  to  the  requirements  for 
user  charges  and  industrial  cost  recov¬ 
ery  of  Section  204,  and  because  of  the  im¬ 
portance  of  promptly  making  known  to 
States  and  treatment  authorities  the 
content  of  these  regulations,  the  Admin¬ 
istrator  finds  good  cause  to  declare  these 
regulations  effective  immediately  upon 
publication. 

Dated  August  15,  1973. 

John  Quarles, 

Acting  Administrator. 
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Sec. 

35.900 

Purpose. 

35.901 

Authority. 

35.903 

Summary  of  construction  grant 

program. 

35.905 

Definitions. 

35.905-1 

The  act. 

35.905-2 

Combined  sewer. 

35.905-3 

Construction. 

35.905-4 

Excessive  inflltration/inflow. 

35.905-5 

Infiltration. 

35.905-6 

Inflow. 

35.905-7 

Inflltration/inflow. 

35.905-8 

Interstate  agency. 

35.905-9 

Municipality. 

35.905-10 

Project. 

35.905-11 

Sanitary  sewer. 

35.905-12 

State. 

35.905-13 

State  agency. 

35.905-14 

Storm  sewer. 

35.905-15 

Treatment  works. 

35.905-17 

Useful  life. 

35.905-18 

Industrial  cost  recovery. 

35.905-19 

Industrial  user. 

35.905-20 

Industrial  cost  recovery  period. 

35.905-21 

Replacement. 
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35.905-22  User  charge. 

35.906  Advanced  technology  and  ac¬ 

celerated  construction  tech¬ 
niques. 

35.910  Allocation  of  funds. 

35.910- 1  Allotment. 

35.910- 2  Reallotment. 

35.915  State  determination  and  certi¬ 

fication  of  project  priority. 
35.920  Grant  application. 

35.920- 1  Eligibility. 

35.920- 2  Procedure. 

35.920- 3  Contents  of  application. 

35.925  Limitations  on  award. 

35.925- 1  Facility  planning. 

35.925- 2  State  plan. 

35.925- 3  Priority  certification. 

35.925- 4  State  allocation. 

35.925- 5  Applicant’s  funding  capability. 

35.925- 6  Permits. 

35.925- 7  Design. 

35.925- 8  Environmental  review. 

35.925- 9  Civil  rights. 

35.925- 10  Operation  and  maintenance 

program. 

35.925- 11  User  charges. 

35.925- 12  Industrial  cost  recovery. 

35.925- 13  Sewage  collection  systems. 

35.925- 14  Alternative  techniques  and 

technology. 

35.925- 15  Treatment  of  industrial  wastes. 

35.925- 16  Federal  activities. 

35.925- 17  Retained  amounts  of  recon¬ 

struction  and  expansion. 

35.927  Sewer  system  evaluation. 

35.928  Industrial  cost  recovery. 

35.928- 1  Recovered  amounts. 

35.928- 2  Retained  amounts. 

35.930  Grant  award. 

35.930- 1  Types  of  grants. 

35.930- 2  Grant  amount. 

35.930- 3  Grant  term. 

35.930- 4  State  and  local  laws. 

35.930- 5  Grant  percentage. 

35.935  Grant  conditions. 

35.935- 1  Non-restrictive  specifications. 

35.935- 2  Procurement. 

35.935- 3  Bonding  and  insurance. 

35.935- 4  State  and  local  laws. 

35.935- 5  Davis-Bacon  and  related  stat¬ 

utes. 

35.935- 6  Equal  employment  opportunity. 

35.935- 7  Access. 

35.935- 8  Supervision. 

35.935- 9  Project  completion. 

35.935- 10  Copies  of  contract  documents. 

35.935- 11  Project  changes. 

35.935- 12  Operation  and  maintenance. 

35.935- 13  User  charges  and  industrial 

cost  recovery. 

35.940  Determination  of  allowable 

costs. 

35.940- 1  Allowable  costs. 

35.940- 2  Unallowable  costs. 

35.940- 3  Costs  allowable,  if  approved. 

35.940- 4  Indirect  costs. 

35.940- 5  Disputes. 

35.945  Grant  payments. 

35.950  Suspension  or  termination  of 

grants. 

35.955  Grant  amendments  to  Increase 

grant  amounts. 

1.  Section  35.901  is  amended  to  read 
as  follows: 

§  35.901  Authority. 

This  subpart  is  promulgated  pursuant 
to  sections  201  through  205,  207,  210 
through  212,  501(a),  and  502(18)  of  the 
Act. 

2.  Sections  35.905-17  through  35.905- 
22  are  added  to  read  as  follows: 
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§  33.905-17  Useful  life. 

The  estimated  period  during  which  a 
treatment  works  will  be  operated. 

§  35.905—18  Industrial  cost  recovery. 

Recovery  by  the  grantee  from  the  in¬ 
dustrial  users  of  a  treatment  works  of 
the  grant  amount  allocable  to  the  treat¬ 
ment  of  wastes  from  such  users. 

§  35.903—19  Industrial  user. 

Any  nongovernmental  user  of  publicly 
owned  treatment  works  identified  in 
the  Standard  Industrial  Classification 
Manual,  1972,  Office  of  Management 
and  Budget,  as  amended  and  supple¬ 
mented,  under  the  following  divisions: 

(a)  Division  A — Agriculture,  Forestry, 
and  Fishing. 

(b)  Division  B — Mining. 

(c)  Division  D — Manufacturing. 

(d)  Division  E — Transportation,  Com¬ 
munications,  Electric,  Gas,  and  Sanitary 
Services. 

(e)  Division  I — Services. 

A  user  in  the  Divisions  listed  may  be 
excluded  if  it  is  determined  that  it  will 
introduce  primarily  segregated  domestic 
wastes  or  wastes  from  sanitary  conven¬ 
iences. 

§  35.903—20  Industrial  cost  recovery 
period. 

That  period  during  which  the  grant 
amount  allocable  to  the  treatment  of 
wastes  from  industrial  users  is  recovered 
from  the  industrial  users  of  such  works. 

§  35.905—21  Replacement. 

Expenditures  for  obtaining  and  in¬ 
stalling  equipment,  accessories,  or  ap¬ 
purtenances  which  are  necessary  during 
the  service  life  of  the  treatment  works  to 
maintain  the  capacity  and  performance 
for  which  such  works  were  designed  and 
constructed.  The  term  “operation  and 
maintenance”  includes  replacement. 

§  33.905—22  User  charge. 

A  charge  levied  on  users  of  treatment 
works  for  the  cost  of  operation  and 
maintenance  of  such  works. 

3.  Section  35.925-11  is  revised  to  read 
as  follows: 

§33.925—11  User  charges. 

In  the  case  of  any  grant  awarded  after 
March  1,  1973,  for  a  project  which  in¬ 
cludes  the  preparation  of  construction 
plans  and  specifications  (step  2),  that 
the  applicant  has  developed  an  approv- 
able  plan  and  schedule  of  implementa¬ 
tion  for  a  system  of  user  charges  to  as¬ 
sure  that  each  recipient  of  waste  treat¬ 
ment  services  will  pay  its  proportionate 
share  of  the  costs  of  operation  and  main¬ 
tenance  (including  replacement)  of 
treatment  works  provided  by  the  appli¬ 
cant. 

§  35.925—12  Industrial  cost  recovery. 

(a)  In  the  case  of  any  grant  awarded 
after  March  1,  1973,  for  a  project 
which  includes  the  preparation  of  con¬ 
struction  plans  and  specifications  (step 
2),  that  the  applicant  has  received 
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signed  letters  of  intent  from  each  signifi¬ 
cant  industrial  user  to  pay  that  portion 
of  the  grant  amount  allocable  to  the 
treatment  of  its  wastes.  Each  such  letter 
shall  also  include  a  statement  of  the  in¬ 
dustrial  user’s  intended  period  of  use  of 
the  treatment  works.  A  significant  in¬ 
dustrial  user  is  one  that  will  contribute 
greater  than  10  percent  of  the  design 
flow  or  design  pollutant  loading  of  the 
treatment  works.  In  addition,  the  appli¬ 
cant  must  agree  to  require  all  industrial 
users  to  pay  that  portion  of  the  grant 
amount  allocable  to  the  treatment  of 
wastes  from  such  users. 

(b)  That  the  applicant  has  legal,  in¬ 
stitutional,  managerial,  and  financial 
capability  to  insure  adequate  construc¬ 
tion,  operation,  and  maintenance  of 
treatment  works  throughout  the  appli¬ 
cant’s  jurisdiction. 

Grants  awarded  prior  to  March  2, 1973, 
are  subject  to  40  CFR  35.835-5  require¬ 
ments  in  lieu  of  paragraphs  (a)  and  (b) 
of  this  section. 

4.  Sections  35.925-15  and  35.925-17  are 
added  to  read  as  follows: 

§  35.925—15  Treatment  of  indu*trial 
wastes. 

That  the  allowable  costs  for  the  proj¬ 
ect  do  not  include  costs  allocable  to  the 
treatment  for  control  or  removal  of  pol¬ 
lutants  in  wastes  introduced  into  the 
treatment  works  by  industrial  users  un¬ 
less  the  applicant  is  required  to  remove^ 
the  same  pollutants  introduced  from 
non-industrial  sources. 

§  35.925—17  Retained  amounts  for  re- 
eonstruetion  and  expansion. 

That  the  allowable  costs  for  the  proj¬ 
ect  have  been  reduced  by  an  amount 
equal  to  the  unexpended  balance  of  the 
amounts  retained  by  the  applicant  for 
future  reconstruction  and  expansion 
pursuant  to  35.928-2,  together  with  in¬ 
terest  earned  thereon. 

5.  Sections  35.928  through  35.928-2  are 
added  to  read  as  follows: 

§  35.928  Industrial  cost  recovery. 

The  system  for  industrial  cost  recov¬ 
ery  shall  be  approved  by  the  Regional 
Administrator  and  shall  be  implemented 
and  maintained  by  the  grantee  in  ac¬ 
cordance  with  the  following  require¬ 
ments. 

§  35.928—1  Recovered  amounts. 

(a)  Each  year  during  the  industrial 
cost  recovery  period,  each  industrial 
user  of  the  treatment  works  shall  pay  its 
share  of  the  total  grant  amount  divided 
by  the  recovery  period. 

(b)  The  industrial  cost  recovery  period 
shall  be  equal  to  30  years  or  the  useful 
life  of  the  treatment  works,  whichever 
is  less. 

(c)  Payments  shall  be  made  by  in¬ 
dustrial  users  no  less  often  than  an¬ 
nually.  The  first  payment  by  an  indus¬ 
trial  user  shall  be  made  not  later  than  1 
year  after  such  user  begins  use  of  the 
treatment  works. 


(d)  An  industrial  user’s  share  shall 
be  based  on  all  factors  which  signifi¬ 
cantly  influence  the  cost  of  the  treat¬ 
ment  works.  Factors  such  as  strength, 
volume,  and  delivery  flow  rate  character¬ 
istics  shall  be  considered  and  included 
to  insure  a  proportional  distribution  of 
the  grant  amount  allocable  to  industrial 
use  to  all  industrial  users  of  the  treat¬ 
ment  works.  As  a  minimum,  an  indus¬ 
try’s  share  shall  be  based  on  its  flow 
versus  treatment  works  capacity  except 
in  unusual  cases. 

(e)  If  there  is  a  substantial  change  in 
the  strength,  volume,  or  delivery  flow 
rate  characteristics  introduced  into  the 
treatment  works  by ’an  industrial  user, 
such  user’s  share  shall  be  adjusted  ac¬ 
cordingly. 

(f )  If  there  is  an  expansion  or  upgrad¬ 
ing  of  the  treatment  works,  each  ex¬ 
isting  industrial  user’s  share  shall  be 
adjusted  accordingly. 

(g)  An  industrial  user’s  share  shall 
not  include  any  portion  of  the  grant 
amount  allocable  to  unused  or  unre¬ 
served  capacity. 

(h)  An  industrial  user’s  share  shall 
include  any  firm  commitment  to  the 
grantee  of  increased  use  by  such  user. 

(i)  All  unallocated  treatment  works 
capacity  must  conform  with  the  require¬ 
ments  of  section  204(a)(5)  of  the  Act 
and  such  cost-effectiveness  guidelines  as 
may  be  promulgated  by  the  Administra¬ 
tor  pursuant  to  section  212(2)  (C)  of  the 
Act. 

( j )  An  industrial  user’s  share  shall  not 
include  an  interest  component. 

§  35.928—2  Retained  amounts. 

(a)  The  grantee  shall  retain  50  per¬ 
cent  of  the  amounts  recovered  from  in¬ 
dustrial  users.  The  remainder,  together 
with  any  interest  earned  thereon,  shall 
be  returned  to  the  U.S.  Treasury  on  an 
annual  basis. 

(b)  A  minimum  of  80  percent  of  the 
retained  amounts,  together  with  inter¬ 
est  earned  thereon,  shall  be  used  solely 
for  the  eligible  costs  (in  accordance  with 
§  35.940  of  this  subpart)  of  the  expan¬ 
sion  or  reconstruction  of  treatment 
works  associated  with  the  project  and 
necessary  to  meet  the  requirements  of 
the  Act.  The  grantee  shall  obtain  the 
written  approval  of  the  Regional  Ad¬ 
ministrator  prior  to  commitment  of  the 
retained  amounts  for  any  expansion  and 
reconstruction.  The  remainder  of  the 
retained  amounts  may  be  used  as  the 
grantee  sees  fit. 

(c)  Pending  use,  the  grantee  shall  in¬ 
vest  the  retained  amounts  for  recon¬ 
struction  and  expansion  in:  (1)  Obliga¬ 
tions  of  the  U.S.  Government  or  (2)  obli¬ 
gations  guaranteed  as  to  principal  and 
interest  by  the  U.S.  Government  or  any 
agency  thereof  or  (3)  shall  deposit  such 
amounts  in  accounts  fully  collateralized 
by  obligations  of  the  U.S.  Government  or 
by  obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  U.S.  Gov¬ 
ernment  or  any  agency  thereof. 

0.  Section  35.935-13  is  added  to  read 
as  follows: 


§  35.935—13  User  charges  and  industrial 
cost  recovery. 

(a)  The  grantee  will  maintain  such 
records  as  necessary  to  document  com¬ 
pliance  by  the  grantee  with  the  Federal 
guidelines  on  user  charges  for  operation 
and  maintenance  of  publicly  owned 
treatment  works  (see  appendix  hereto) 
and  §  35.928  of  this  subpart. 

(b)  The  grantee  will  obtain  the  ap¬ 
proval  of  the  Regional  Administrator  of 
the  system  of  user  charges  and  the  sys¬ 
tem  of  industrial  cost  recovery  based  on 
the  Federal  guidelines  on  user  charges 
for  operation  and  maintenance  of  pub¬ 
licly  owned  treatment  works  (see  appen¬ 
dix  hereto)  and  §  35.928  of  this  subpart. 
The  Regional  Administrator  shall  not  pay 
more  than  80  percent  of  the  amount  of 
any  Step  3  grant  unless  the  grantee  shall 
have  received  approval  of  its  system  of 
user  charges  and  industrial  cost  recovery. 

(c)  Upon  approval  of  a  grantee’s  sys¬ 
tem  of  user  charges  and  industrial  cost 
recovery,  such  system  shall  become  a 
condition  of  the  grant  and  the  grantee 
shall  be  subject  to  the  provisions  with 
respect  to  non-compliance  with  grant 
conditions  of  40  CFR  30.404. 

Appendix  B 
Federal  Guidelines 

USER  CHARGES  FOR  OPERATION  AND  MAINTE¬ 
NANCE  OF  PUBLICLY  OWNED  TREATMENT 

WORKS 

(a)  Purpose. — To  set  forth  user  charge 
guidelines  pursuant  to  Section  204  of  the 
Federal  Water  Pollution  Control  Act  Amend¬ 
ments  of  1972,  PL  92-500,  hereinafter  re¬ 
ferred  to  as  the  Act. 

(b)  Authority. — The  Authority  for  estab¬ 
lishment  of  the  user  charge  guidelines  Is 
contained  In  section  204(b)  (2)  of  the  Act. 

(c)  Background. — Section  204(b)(1)  of 
the  Act  provides  that  after  March  1,  1973, 
Federal  grant  applicants  shall  be  awarded 
grants  only  after  the  Regional  Administrator 
has  determined  that  the  applicant  has 
adopted  or  will  adopt  a  system  of  charges 
to  assure  that  each  recipient  of  waste  treat¬ 
ment  services  will  pay  Its  proportionate 
share  of  the  costs  of  operation  and  main¬ 
tenance,  Including  replacement.  The  Intent 
of  the  Act  with  respect  to  user  charges  Is 
to  distribute  the  co6t  of  operation  and  main¬ 
tenance  of  publicly  owned  treatment  works 
to  the  pollutant  source  and  to  promote  self- 
sufficiency  of  treatment  works  with  respect 
to  operation  and  maintenance  costs. 

(d)  Definitions. — (1)  Replacement. — Ex¬ 
penditures  for  obtaining  and  Installing 
equipment,  accessories,  or  appurtenances 
which  are  necessary  to  maintain  the  capacity 
and  performance  during  the  service  life  of 
the  treatment  works  for  which  such  works 
were  designed  and  constructed.  The  term 
“operation  and  maintenance”  Includes 
replacement. 

(2)  User  charge. — A  charge  levied  on  users 
of  treatment  works  for  the  cost  of  operation 
and  maintenance  of  such  works. 

(e)  Classes  of  users. — At  least  two  basic 
types  of  user  charge  systems  are  common. 
The  first  Is  to  charge  each  user  a  share  of 
the  treatment  works  operation  and  mainte¬ 
nance  costs  based  on  his  estimated  or  meas¬ 
ured  proportional  contribution  to  the  total 
treatment  works  loading.  The  second  system 
establishes  classes  for  users  having  similar 
flows  and  wastewater  characteristics;  l.e., 
levels  of  biochemical  oxygen  demand,  sus¬ 
pended  solids,  etc.  Each  class  Is  then  assigned 
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Its  share  of  the  waste  treatment  works  opera¬ 
tion  and  maintenance  costs  based  on  *he  pro¬ 
portional  contribution  of  the  class  to  the 
total  treatment  works  loading.  Either  system 
is  In  compliance  with  these  guidelines. 

(f)  Criteria  against  which  to  determine 
the  adequacy  of  user  charges. — The  user 
charge  system  shall  be  approved  by  the  Re¬ 
gional  Administrator  and  shall  be  main¬ 
tained  by  the  grantee  in  accordance  with  the 
following  requirements: 

(1)  The  user  charge  system  shall  result 
in  the  distribution  of  the  cost  of  operation 
and  maintenance  of  treatment  works  within 
the  grantee's  Jurisdiction  to  each  user  (or 
user  class)  in  proportion  to  such  user’s  con¬ 
tribution  to  the  total  wastewater  loading  of 
the  treatment  works.  Factors  such  as 
strength,  volume,  and  delivery  flow  rate 
characteristics  shall  be  considered  and  In¬ 
cluded  as  the  basis  for  the  user’s  contribu¬ 
tion  to  ensure  a  proportional  distribution  of 
operation  and  maintenance  costs  to  each 
user  (or  user  class). 

(2)  For  the  first  year  of  operation,  opera¬ 
tion  and  maintenance  costs  shall  be  based 
upon  past  experience  for  existing  treatment 
works  or  some  other  rational  method  that 
can  be  demonstrated  to  be  applicable. 

(3)  The  grantee  shall  review  user  charges 
annually  and  revise  them  periodically  to  re¬ 
flect  actual  treatment  works  operation  and 
maintenance  costs. 

(4)  The  user  charge  system  shall  generate 
sufficient  revenue  to  offset  the  cost  of  all 
treatment  works  operation  and  maintenance 
provided  by  the  grantee. 

(5)  The  user  charge  system  shall  be  Incor¬ 
porated  in  one  or  more  municipal  legislative 
enactments  or  other  appropriate  authority. 
If  the  project  Is  a  regional  treatment  works 
accepting  wastewaters  from  treatment  works 
owned  by  others,  then  the  subscribers  re- 
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celving  waste  treatment  services  from  the 
grantee  shall  have  adopted  user  charge  sys¬ 
tems  In  accordance  with  this  guideline.  Such 
user  charge  systems  shall  also  be  incorpo¬ 
rated  in  the  appropriate  municipal  legisla¬ 
tive  enactments  or  other  appropriate 
authority. 

(g)  Model  user  charge  systems. — The  user 
charge  system  adopted  by  the  applicant  must 
result  in  the  distribution  of  treatment  works 
operation  and  maintenance  costs  to  each  user 
(or  user  class)  In  approximate  proportion  to 
his  contribution  to  the  total  wastewater 
loading  of  the  treatment  works.  The  follow¬ 
ing  user  charge  models  can  be  used  for  this 
purpose;  however,  the  applicant  is  not  lim¬ 
ited  to  their  use.  The  symbols  used  in  the 
models  are  as  defined  below : 

Ct  =  Total  operation  and  maintenance 
(O.  &  M.)  costs  per  unit  of  time. 

Cu  =  A  user’s  charge  for  O.  &  M.  per  unit 
of  time. 

C.  =  A  surcharge  for  wastewaters  of  exces¬ 
sive  strength. 

Vr  =  0&M  cost  for  transportation  and 
treatment  of  a  unit  of  wastewater 
volume. 

Vu=Volume  contribution  from  a  user  per 
unit  of  time. 

Vt  =  Total  volume  contribution  from  all 
users  per  unit  of  time. 

Be  =  0&M  cost  for  treatment  of  a  unit  of 
biochemical  oxygen  demand  (BOD). 

Bu= Total  BOD  contribution  from  a  user 
per  unit  of  time. 

Bt=  Total  BOD  contribution  from  all  users 
per  unit  of  time. 

B  =  Concentration  of  BOD  from  a  user 
above  a  base  level. 

Sc  =  0&M  cost  for  treatment  of  a  unit  of 
suspended  solids. 

Su  =  Total  suspended  solids  contribution 
from  a  user  per  unit  of  time. 
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S= Concentration  of  SS  from  a  user  above 
a  base  level. 

Pc  =  O&M  cost  for  treatment  of  a  unit  of 
any  pollutant. 

P«  =  Total  contribution  of  any  pollutant 
from  a  user  per  unit  of  time. 

Pt= Total  contribution  of  any  pollutant 
from  all  users  per  unit  of  time. 

P  =  Concentration  of  any  pollutant  from 
a  user  above  a  base  level. 

(1)  Model  No.  1. — If  the  treatment  works 
is  primarily  flow  dependent  or  if  the  BOD, 
suspended  solids,  and  other  pollutant  con¬ 
centrations  discharged  by  all  users  are  ap¬ 
proximately  equal,  then  user  charges  can  be 
developed  on  a  volume  basis  in  accordance 
with  the  model  below: 


(2)  Model  No.  2. — When  BOD,  suspended 
solids,  or  other  pollutant  concentrations  from 
a  user  exceed  the  range  of  concentration  of 
these  pollutants  in  normal  domestic  sewage, 
a  surcharge  added  to  a  base  charge,  calcu¬ 
lated  by  means  of  Model  No.  1,  can  be  levied. 
The  surcharge  can  be  computed  by  the  model 
below: 

C.=  [Bc(B)  +Sc(S)  +P.(P)  ] Vo 

(3)  Model  No.  3. — This  model  Is  commonly 
called  the  ‘‘quantity/quality  formula”: 

Cu  =  VcVo+BcBu  +  ScSo+P<Fo 

(h)  Other  Considerations. — (1)  Quantity 
discounts  to  large  volume  users  will  not  be 
acceptable.  Savings  resulting  from  economies 
of  scale  should  be  apportioned  to  all  risers 
or  user  classes. 

(2)  User  charges  may  be  established  based 
on  a  percentage  of  the  charge  fpr  water  usage 
only  In  cases  where  the  water  charge  Is  based 
on  a  constant  cost  per  unit  of  consumption. 
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